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TREASURY APPROPRIATIONS/Warrantless &Unlimited Searches, Child Labor

SUBJECT: Treasury, Postal Service, and General Government Appropriations Bill for fiscal year 1999 . . . S. 2312.
Harkin amendment No. 3374 to the Thompson amendment No. 3353.

ACTION: AMENDMENT REJECTED, 46-53

SYNOPSIS:  Asreported, S. 2312, the Treasury, Postal Service, and General Government Appropriations Bill for fiscal y

1999, will provide $29.924 billion in new budget authority (BA) for the Department of the Treasury, Postal Servic
Executive Office of the President, and various independent agencies. This amount is $4.598 billion more than providgshin fisca
(FY) 1998, and is $3.095 billion more than requested. The large increase in funding is due to the addition of $3.2 Zbhiilfayeint
emergency funding to address the year 2000 (Y2K) computer date change conversion problem.

The Thompson amendment would substitute the following for section 642 of the bill: “The Federal Acquisition Regulation sl
be revised, within 180 days of the date of enactment of this Act, to include the use of forced or indentured child labgg in mir
production, or manufacturing as a cause on the lists of causes for debarment and suspension from contracting with exgesitive a
that are set forth in the regulation.” (Section 642 of the bill will require the Labor Department to prepare a list obtlitetyp¢hat
it believes may have been mined, produced, or manufactured with forced or indentured child labor. Then, for each Fecteral co
issued for any item on that list, it will require the contractor to certify that it made a good faith effort to determiaiethdidm was
mined, produced, or manufactured with forced or indentured child labor, and that it found no such evidence that suahvedusid labo
used. Also, the contractor will have to agree to cooperate fully and to give access to any Government official to thésaectetso
documents, persons, or premises if requested for the purposes of determining if the item sold was made with forceddcliidenture
labor. No warrant will be required, nor will any limitation be placed on any search, nor will any statutory safeguardeguichgs
probable cause or evidence for a search or requiring a process for challenging a search, be implemented. If the hehdgéadyeder
finds: that a contractor has given a false certification; that a contractor has furnished an item made with forced oréhde heiner;
or that a contractor has not fully cooperated in allowing all of its records, documents, premises, and people to bénsedreled, t
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she, at his or her sole discretion, may terminate a contract. Further, if the head of an agency finds that a contréattar snttian
Government made with forced or indentured child labor, then he or she could debar or suspend that contractor from exbiaing a F
contract for up to 3 years.

The Harkin amendmentwould strike all after the first word of the Thompson amendment and would reinsert the bill language,
with two changes. First, it would have the Labor Department list only those items which it found had been mined, produced, or
manufactured with forced or indentured child labor, instead of all items which it thought might have been made with such labor.
Second, instead of requiring contractors for such items to submit to unlimited searches by any Government official gtvweuld re
them to submit to such searches from heads of Federal agencies and inspector generals of such agencies.

NOTE: After the rejection of the Harkin amendment, the underlying Thompson amendment was accepted by voice vote.

Those favoringthe amendment contended:

The Harkin amendment has been offered to put back in the language on child labor, with a few minor modifications, that would be
struck by the Thompson amendment. The main objection of our colleagues to that language is that they believe that it is
unconstitutional. We disagree. We think that it is a very focused response to a very real problem. The amendment walist require
to be made of the types of items which the United States knows have in the past been made using child labor, and itegoiirel then
Federal agencies, anytime they contracted to buy any of the items on those lists, to make the contractors certify that trsgdhad
child labor. Also, the contractors would have to agree to allowing Federal officials to search their records, premisdeyard emp
if need be to verify that their certifications were correct. It is this last provision that our colleagues claim is uicnoaistitder the
Fourth Amendment protection against unreasonable searches and seizures. Our colleagues are incorrect. There is no need to put a
probable cause requirement in this amendment because every contractor already has that right under the Constitutiord$n other w
if a government agency wanted to search a contractor’s business, he would be free to refuse entry. The agency wouldrtebn be req
to seek a warrant from a court. A similar provision already exists under the Federal Acquisitions Regulations, title Htrafrées)e
10 U.S.C. section 2313. The bill language is clearly constitutional and should be supported.

Those opposinghe amendment contended:

The Harkin amendment would reinstate the bill language on child labor. First, it would require the Labor Department to publish
a list of those types of items that it had determined in the past had been produced with child labor. We have no prdidém with t
requirement. Second, it would bar Federal agencies from buying any item from a contractor who did not certify that thedatem was
produced with child labor. Again, we have no problem with that provision, though we note that it duplicates currentagy isalr
a cause for debarment to commit an offense indicating a lack of business integrity or business honesty that seriocthyyedfed thire
the responsibility of the Government contractor or subcontractor. Using child labor obviously indicates a lack of bugtitgss inte
Additionally, it is already illegal to place materials produced by child labor into interstate commerce. Guilty partiftnean be
$10,000 for each child employee and imprisoned for up to 6 months. Duplicative language is a minor problem with which we could
live. However, this language then would go on to obligate the contractor to give complete, carte blanche authority fessvarrantl
searches of his records, documents, facilities, and employees. The sweeping authority that would be granted by this amendment i
unprecedented and blatantly unconstitutional. Under carefully circumscribed circumstances, warrantless administratisessearches
permissible. Those circumstances include that statutory safeguards need to be provided, such as a probable cause requirement, a
evidentiary requirement, and a requirement that a contractor have some sort of procedure for challenging an inspectiisn. Under t
language, no safeguards would be provided. Our colleagues have falsely stated that this authority is similar to seativackid3 co
authority. Without going into the intricate, complex details of that lengthy section, we will summarize it by explainimdgthes ity
limited circumstances, and only on certain kinds of contracts, a few certain circumstances can be dealt with using shibfityena aut
In other words, that section does not launch a full-scale assault on the Fourth Amendment rights of contractors. As tosthstitut
bill language (and the Harkin amendment), the Thompson amendment would simply add child labor to the list of reasongfar debarm
for Federal contractors. In our opinion, it was already a reason under the general definition, but making it more exglrailsghou
the level of awareness over the issue, which our colleagues have said is their goal. We know our colleagues would havetkiked us
the certification language, but we left that out in keeping with the contracting reforms that have been enacted reeguathi douple
of years, two major reforms of Government contracting have been enacted. One of the reforms that was enacted was to get rid of
numerous certification requirements. The reason that reform was adopted was that the Governmental Affairs Committee found that
those provisions just added costs for honest contractors and made no difference for dishonest contractors, who happigrkéd. Th
amendment would discard the Thompson amendment in favor of the original bill language. Clearly this amendment shouldl be defeate



